hat  fly by him,  which he assumed was  thrown by  the Grievant  because
only the Grievant  was  without  a  hat at  the   time.

Anthony Nunez reported that while Mr.   Cottingham was  holding
the Grievant,   he,   Nunez,  grabbed  the Grievant's  arm and   told   the
Grievant  to wait until   they got  to  the outside.     Mr.   Nunez  was
thrown off and  got  shoved against  the door,   reinjuring  his  back
(he'd  had a prior  injury to his back)   to  the  point  where he  filed
an accident report on  the incident.     Mr.   Nunez  objected   to  the writ-
ing  in  the report characterizing  the  incident  in which he  got his
back hurt as a  "fight",   saying that was not  the language  he  used,
but what  the  safety men for  the Company had  written.     However,   in
his  testimony in the  hearng,  while not characterizing  the  action
of  the  parties  involved,  he did  report as  stated  here  in   that
testimony.    Further  in  the course of his   testimony,   Mr.   Nunez
reported  that  the Grievant  "surged  at" Mr.   Coburn  three   times.
And,   in addition,   he   saw the Grievant  throw his  hard   hat  at
Mr.   Coburn.

Ralph Hicks had  made a written  statement  in   the  course  of
the Employer's  investigation.     However,   he  stated,   at   the   time
of  the  hearing,   that  some of  the  statements   in  the  writing  were
inaccurate and   not what  he had  wanted  to  say.     He  explained  his
signing  the statement  by saying  that  he  had  not   read   the  state-
ment because  he did not   have his glasses   with  him at   the   time.
This  testimony was controverted by Employer witnesses who  re-
ported that the statement had  been read back to him,   before  he
signed  it,  and   that  several  changes had  been made,   at  his   re-
quest,  even to   the extent of adding a further paragraph which
was signed separately  in addition to  the main body of   the   state-
ment.

However  that may be,   in the hearing,   Mr.   Hicks   testified
that he had seen the Grievant  "have Mr.   Coburn by the  face"   and
that Mr.  Coburn had his hands  up.    He also  reported   that Messrs.
Cottingham and Mayhew "restrained"  the Grievant,  while others
"got in front of" Mr.   Coburn.    Mr,  Hicks also  reported  seeing
the Grievant pick up a bell wrench which was  taken away from him,
although the witness  said he did not see  the Grievant attempt  to
use or swing the wrench (Operator's Exhibit No.   15,   pp.   20-27).

Arbitrator Selby also   thoroughly analyzed   the claim  that other miners had
previously engaged   in fighting but   were not discharged.

Turning now to the matters involving  the contention of
the Union that   the discharge of the Grievant  in  this  case  was
discriminatory,   the factual  thrust of  the claim and   the   testi-
mony elicited  to support it  was that the Employer  has  not,   prior
to this Incident,  asserted discipline to enforce its Rules,  and
that this is the first  time anyone can recall  that  any employee
has been disciplined  for a breach of the Rules, again  and  went after  Mr.   Coburn;
